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PRODUCT LIABILITY/Medical Malpractice Substitute Proposal

SUBJECT: Product Liability Fairness Act . . . H.R. 956. Gorton motion to table the Kennedy substitute amendment
No. 607 to the McConnell amendment No. 603 to the Gorton substitute amendment No. 596.

ACTION: MOTION TO TABLE AGREED TO, 55-45

SYNOPSIS: As passed by the House, H.R. 956, the Product Liability Fairness Act, will establish uniform Federal and St
civil litigation standards for product liability cases and other civil cases, including medical malpractice action

The Gorton substitute amendment would apply only to Federal and State civil product liability cases. It would abolisim¢he doc
of joint liability for noneconomic damages, would create a consistent standard for the award of punitive damages, andtwould
punitive damage awards.

The McConnell amendment would reform Federal and State medical malpractice laws by eliminating joint liability f
noneconomic and punitive damages, capping punitive damages at 2 times the sum of economic and noneconomic losses (s
No. 139), creating a 2-year statute of limitations starting from the time of discovery of an injury, allowing for periodintpafym
awards over $100,000, requiring the reduction of awards by the amount of compensation received from collateral sougces, lin
attorney contingency fees to of the first $150,000 recovered and of any additional amount recovered, and encouragegpptates tc
alternative dispute resolution mechanisms.

The Kennedy substitute amendmento the McConnell amendment would enact the medical malpractice proposals from S. 235
the failed Health Care Bill of the previous Congress (see 103d Congress, second session, vote Nos. 287-291), as follows:

e States would be required to adopt at least one of the following alternative dispute resolution mechanisms: arbitra
claimant-based binding arbitration; mediation; early neutral evaluation; certificate of merit; or any other mechanismlapprove
the National Health Board (the National Health Board does not exist; it was a proposal contained in the Health Care Bill);

® attorney contingency fees would be limited to one-third of the first $150,000 awarded and one-fourth of any additional am
awarded,;

e rewards would be reduced by the amount equal to any collateral payments received;

(See other side)
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e courts would be permitted to require the payment of awards on a periodic basis; and

e awards would be granted to States for malpractice reform demonstration projects.

Debate was limited by unanimous consent. Following debate, Senator Gorton moved to table the Kennedy amendment. Generally,
those favoring the motion to table opposed the amendment; those opposing the motion to table favored the amendment.

Those favoringthe motion to table contended:

The Kennedy amendment is a watered-down version of the McConnell amendment. We have the votes to pass the McConnell
amendment, so we see no point in accepting the Kennedy amendment as a substitute for it.

Those opposinghe motion to table contended:

The provisions of the Kennedy amendment are from last year's health care bill. It would require States to adopt aliguttive dis
resolution mechanisms, it would limit attorney fees, and it would encourage States to innovate in reducing medical malpractice
liability costs. In many ways it mirrors the McConnell amendment, though the McConnell amendment also contains many extreme
elements that it does not. For example, the McConnell amendment would severely limit the doctrine of joint liability, aset would
an impossibly high standard for awarding punitive damages. We do not think it is appropriate to go as far as the McConnell
amendment would in overriding State laws regarding medical malpractice, and therefore we support the Kennedy amendment as a
reasonable substitute for it.



